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WESTMINSTER CITY COUNCIL

SCHOOLS’ FORUM – 22nd MARCH 2021
REPORT BY THE LEAD STRATEGIC FINANCE MANAGER – BI-BOROUGH CHILDREN’S SERVICES 
CONSULTATION ON THE REVIEW OF THE NATIONAL FUNDING FORMULA FOR ALLOCATIONS OF HIGH NEEDS FUNDING TO LOCAL AUTHORITIES (LAs) FOR 2022-23

1. INTRODUCTION
1.1 The DfE are consulting on proposals for a small number of changes to the national funding formula (NFF) that will be used to allocate high needs funding to LAs in 2022-23. They are also seeking views on some of the longer term changes to the formula that could be considered in the future. The consultation closes on 24th March 2021.
2. background

2.1 High needs funding allocations to LAs are one aspect of the distribution of funding to schools, colleges and other organisations that make provision for children and young people with special educational needs (SEN), those who are disabled, and those who require alternative provision (AP) because their needs cannot be met in the school they would normally attend.  
2.2 Many LAs spend more on high needs than the funding provided by the DFE and the DfE want to ensure they allocate high needs funding as appropriately and fairly as possible.  This is the first stage of the planned review of the high needs national funding formula used to allocate funds to LAs.  
2.3 The DfE are currently considering wider SEN and disability (SEND) and AP system changes that could be implemented in future years. The aim of the SEND review, 6 years on from the reforms inaugurated by the Children and Families Act 2014, is to make sure the system is consistent, high quality, sustainable, and integrated across education, health and care. AP reforms are intended to improve the behaviour, attendance and post-16 outcomes of young people in AP, and reduce the number who need to stay in that provision long term. 
2.4 These broader reviews of the SEND system and AP arrangements are likely to have implications for the way that high needs funding is allocated. The pandemic has delayed completion of this SEND Review, but the aim is to publish the review’s proposals for consultation in the spring of 2021.  The DfE then expect there to be a subsequent further consultation on changes to the distribution of high needs funding consequential on the review, which could be implemented from 2023-24 onwards.
3 ABOUT THE CONSULTATION 
3.1 The consultation is seeking views on possible changes to two specific factors in the high needs NFF the DfE uses to allocate funding to LAs for children and young people with complex needs. 
3.2 This NFF was first introduced, for the calculation of high needs funding allocations to LAs in 2018-19. Before 2018-19, allocations had been based on each LA’s historic spending plans, and the formula marked a shift towards distribution of funding to local areas based on the needs in those areas. 
3.3 This first stage of consultation is to consider specific questions about improvements to the formula funding distribution that could be implemented for 2022-23, but which would not pre-empt wider longer-term changes resulting from the SEND review or AP reforms. There are also a couple of more general questions, the responses to which it is hoped will help in taking forward any longer term changes to the funding arrangements.
3.4 Following the 2019 call for evidence on the funding of provision for children and young people with SEND and those requiring AP, the DfE are clear that there are a number of other issues relating to the current funding arrangements, but which are not specifically about the NFF. For example, there are continuing questions about the expectation that mainstream schools meet the costs up to £6,000 of supporting a pupil with SEND from their core budget, the level of the £10,000 per place funding for special schools and the funding arrangements for young people with SEND in further education. Such issues will be addressed as part of the SEND review and in subsequent consultations.  
3.5 In this consultation views are sought about the way that high needs funding is allocated through the NFF, rather than about the overall level of funding. The DfE will be looking carefully at how much high needs funding is required nationally in subsequent years as part of the next government spending review.
4 HOW HISTORIC LEVELS OF EXPENDITURE ARE USED IN THE DFE FUNDING FORMULA
4.1 Demand for SEND and AP provision varies considerably between areas because of local factors that are outside the direct control of LAs. Similarly, the supply and pattern of specialist provision in each area varies considerably. LAs can influence the demand for and supply of specialist provision, but some changes, such as the building of a new special school, often take several years to implement. The historic spend factor in the NFF is the main proxy used for these local demand and supply constraints that can significantly affect LAs levels of spending on high needs. The proposed changes to this factor are intended to make sure that the NFF better reflects local factors that drive the costs of provision locally, and which take time to change. 
Proposal to use actual expenditure from 2017-18 
4.2 In the current formula allocations the historic spend allocations are based on planned spend in 2017-18 and it is proposed to change this to reflect actual spend in 2017-18 which will be a better representation of past spending levels. The DfE do not intend to update this factor on a regular basis using more recent data, as to do so would introduce an incentive on LAs to spend more in order to attract more funding. 
4.3 It is also proposed to increase the proportion of funding that the historic spend factor allocates within the total funding available as this has reduced from 44% of the formula in 2018-19 to 34% in the 2021-22 formula. 

Finding an alternative to the historic spend factor 
4.4 Using a past level of spend as a factor in the funding formula is not the perfect  solution to how local issues are reflected in funding arrangements.  Past levels of spending also reflect the situation in a local area as it was, and, over time, will cease to reflect current patterns of need or demand. The DfE would prefer to replace the historic spend factor with an alternative factor or factors, that better reflect these local issues, and are able to be kept up to date.  
4.5 Research that was carried out prior to the introduction of the NFF considered the reasons for the differences between spending patterns in LAs. The research was conducted by the Isos Partnership and reported that in any single area the factors which shaped spending on children and young people with SEND were both complex and multiple. At a higher level, however, they identified three main drivers at play, in addition to the local demographic context that determined underlying needs. 
4.6 First, parental preference was considered a critical driver of the nature and quantity of different types of provision available in a local area, which shaped how and where money was spent. It was also noted that parental preference is influenced strongly by the quality of relationships and dialogue between parents, providers and LAs.  
4.7 Second, in their research they found that the capacity and ability of all types of provider in a local area to provide high-quality education for children and young people with SEND, and the readiness of those providers to work together in support of a common endeavour to improve outcomes, had a significant bearing on how funding was distributed.  
4.8 Finally, they concluded that the strategic decisions that LAs make about how they will meet the needs of children with SEND, the pattern of provision that they have, or will, put in place and the centrally commissioned support on offer, will affect how and how much money is spent.  
4.9 It is important that any factor used instead of historic spending does not create perverse incentives: for example, to create more placements in special schools in order to gain more funding, when some of those pupils would make better progress if they were well supported in a mainstream school. Any factor would also need to be “fit for purpose” for use in a funding context: for example, that the data used are collected uniformly across the country, with robust assurance processes in place; and that the data set is relatively stable from year-to-year, so as not to subject LAs to significant swings in their funding.    
4.10 The earliest any alternative factors would be introduced into the formula for allocations is 2023-24, following the SEND review and subject to later consultation. The DfE are seeking initial views on both the extent to which the funding formula should reflect the local demand for and pattern of SEND and AP provision, and the factors used. 
4.11 As well as the historic spend and low attainment factors the DfE use a measure of the local population of children and young people, two health and disability measures (the number of children in bad health and the number of families in receipt of disability living allowance) and two deprivation indicators (the number of children eligible for free school meals and a local area deprivation measure.
4.12 The SEND review is considering whether system changes are needed to provide more consistency in EHC needs assessment and planning process, and to improve other aspects of the SEND arrangements. Following the SEND review the DfE will consider whether consequent changes to the proxies used in the NFF would be appropriate: it is important that the proxies used represent the factors that will best reflect spending pressures on LAs’ SEND services, following any reshaping of those services in the light of the review outcomes.
5 POTENTIAL IMPACT FOR WCC OF PROPOSED CHANGES FOR 20200/23 AND PROPOSED RESPONSE
5.1 This first stage of the consultation is proposing some relatively minor changes before the SEND review is completed. London Councils have completed some initial analysis on the proposals and the potential impact on London authorities.  That analysis is taken account of in the proposed response to the consultation. 
5.2 Overall London and WCC will receive more funding if a higher share of the funding is allocated via the historical costs factor. Changing the historic (2017/18) expenditure element from budget to actual, would also be beneficial to London as a whole and while the WCC actual was £0.497m less than the budget, this proposal is unlikely to impact on funding as WCC are protected on the funding floor which will override this reduction. The proposed response also suggests that the 2018/19 actuals are used as this will take account of some of the significant increase in costs due to the unfunded new responsibilities included in the Children and Families Act 2014, particularly in relation to young people aged 19-25.  It is worth noting that London DSG deficits make up over 70% of the national DSG deficit and for this reason it is suggested that the area cost adjustment is revisited.  Some of our additional costs incurred in London relate to the significant numbers of independent providers.
5.3 A response is provided re the attainment data used in the funding formula relating to the impact of the pandemic. 
5.4 In respect of the question regarding effective proxies for SEND and AP in the formula for 2023/24 onwards it is difficult to answer this without the outcomes of the SEND review and next stage of the consultation.  It is however understood that health have data on children with ASD and as this is one of the highest level of SEND needs identified nationally this data should be considered. The full SEND review consultation should commence asap as that is key to ensuring that responsibilities covered in the 2014 Act are funded in full and in a fair manner.

5.5 In relation to equality impact assessments (EIA) it can be argued that the current proposals will be discriminatory on the basis of age and disability.  Age discrimination is mainly due to the additional costs that London boroughs are incurring for 19-25 year olds that does not appear to be reflected across all areas of England. Disability discrimination will potentially be a result of London’s disabled children and young people not getting a reasonable share of the funding.
5.6 The response also includes the comment that it is ‘key that the promised consultation regarding hospital school funding takes place.’
6 RECOMMENDATIONS 
6.1 Schools Forum is asked to provide any comments on the proposed response to the DfE high needs funding consultation. 
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Appendix A

Draft Response - High needs NFF review consultation questions 

Historic spend factor - question 1
The historic spend factor in the high needs national funding formula is the main proxy we currently use for local circumstances that can significantly affect local authorities’ levels of spending on high needs, and that take time to change. This formula lump sum is calculated using 50% of each local authority’s planned expenditure on high needs in 2017-18, reported by local authorities.
We now have access to actual spending data from 2017-18. We therefore propose replacing the current lump sum included in the formula calculation with an amount calculated on the basis of actual expenditure in 2017-18, as reported by each local authority.

Before answering the question below, please read section 3 of the consultation document.  Annex B to that document includes further information, and for each local authority the lump sum amount that we propose to use.
Do you agree that we should replace the current lump sum included in the formula calculation with an amount calculated on the basis of actual local authority expenditure, as reported by each local authority?
	Agree
	X

	Disagree
	

	Unsure
	


	Please provide any additional comments.

	The 2018/19 actual expenditure should be used as this as this will take account of some of the significant increase in costs due to the unfunded new responsibilities included in the Children and Families Act 2014, particularly in relation to young people aged 19-25. 
The expenditure on maintained resource units 


Historic spend factor - question 2
The historic spend element of the high needs national funding formula has remained at a cash-flat level since the introduction of the national formula in 2018-19, moving from 44% of the overall formula funding in 2018-19 to 34% in the 2021-22 formula as that total funding has increased. Some local authorities may not have been able to change their spending patterns to keep pace with the percentage reduction in this factor, despite the protection afforded by the funding floor minimum increase of 8% this and next year. We are therefore considering whether to increase the proportion of funding allocated through this factor, alongside using actual expenditure amounts.

Using actual expenditure from a more recent year, and leaving the percentage at 50%, would increase the amount of the lump sum, but we are not proposing to do this as we are clear that local authorities’ actual spending now or in future should not determine how much funding they receive. We could, however, increase the significance of this factor in the 2022-23 formula, by increasing the percentage of 2017-18 spending that is applied, allowing for a more gradual rate of change in the local pattern of spending.

Do you think that we should increase the percentage of actual expenditure in 2017-18 included in the funding formula calculation, or leave it at 50%? Use the comments box to propose a particular increase or reduction in the percentage.
	Increase the percentage
	X

	Keep the percentage at 50%
	

	Decrease the percentage 
	

	Unsure or other
	


	Comments

	The percentage should be increased and based on the 2018/19 expenditure.  This will recognize some of the additional costs incurred in London.


Historic spend factor - question 3

We are aware that the continued use of historic spend is not the perfect long term solution for reflecting the patterns of local demand and supply that affect spending on high needs, as those patterns will naturally change over time. As part of the funding formula review that we are carrying out, and for consideration as we develop that formula in the years after 2022-23, we are therefore seeking views on potential alternatives to the historic spend factor. Any new factors would need to be appropriate for a funding formula (e.g. the data used should be collected on a consistent basis) and would also need to avoid creating a perverse incentive (e.g. to spend more on a certain type of provision so as to gain more funding, rather than to improve the quality or appropriateness of provision).

To what extent do you agree that the funding formula should include factors that reflect historical local demand for and supply of SEND and AP provision? If you have any suggestions for such factors that could eventually replace the historic spend factor, please provide these in the comments box.
	Strongly agree
	X

	Agree
	

	Neither agree nor disagree
	

	Disagree
	

	Strongly disagree
	


	Comments 

	The historical spend factor needs to continue as while the proxy indicators can help identify SEN they do not identify the different types of markets and costs incurred in different areas such as the high number of independent SEN providers in the London area.  
The Area Cost Adjustment should also be reviewed as evidenced by the high proportion of London DSG deficits of the national DSG deficit 


Low attainment factor - question 4
The high needs national funding formula uses low attainment at both key stage 2 and key stage 4 as a proxy indicator for SEND. This figure is calculated using an average of results over the most recent 5 years of tests and exams, which for the 2022-23 formula would have meant using test and exam results from 2016 to 2020. Due to the COVID-19 pandemic, the 2020 key stage 2 tests and GCSE exams were cancelled. This has resulted in no key stage 2 data, and GCSE data that would be inappropriate to use because of the inconsistencies with the results from previous years.

We have considered using the same data as used to calculate last year’s attainment formula factors, but this would mean data from more than 5 years ago. Instead, we propose to calculate low attainment by using data from 2016 to 2019, but then to double the weighting of the most recent exam data from 2019. This method could be used for a further year, assuming the 2021 test and exam results are also not able to be used for this purpose.

Please refer to section 4 of the consultation document before answering the following question.

Do you agree with our proposal to update the low attainment factors using data from 2016, and to substitute the most recent 2019 data in place of the missing 2020 attainment data?
	Agree
	X

	Disagree – calculate in the same way as last year
	

	Disagree – other (please provide further details in the comments)
	

	Unsure
	


	Please provide any additional comments 

	Seems sensible to use the latest information available


SEND and AP proxies - question 5
The high needs national funding formula uses six indicators which together act as a proxy for the level of more complex SEND, and need for alternative provision (AP) in an area. These indicators include: a measure of the local population of children and young people, the two low attainment measures (key stage 2 and key stage 4) referred to in question 4, two health and disability measures (the number of children in bad health and the number of families in receipt of disability living allowance), and two deprivation indicators (the number of children eligible for free school meals and a local area deprivation measure).

Numbers of EHC plans are not be used as a robust indicator of underlying need because the way they are used varies considerably across local areas, and the number of plans is therefore not necessarily directly associated with the local authority’s need to spend. The ongoing SEND review is considering whether system changes are needed, to provide more consistency in EHC needs assessment and planning process, and to improve other aspects of the SEND arrangements.

Following the SEND review, we will consider whether consequent changes to these proxies that we use in the funding formula, as well as other funding changes, would be appropriate, as it is important that the proxies used support local authorities to deliver the outcomes of the review. At this stage we are keen to understand whether there are new factors either that could replace existing factors that have become out of date or otherwise unreliable, or that could be added to the formula to address types or prevalence of identified need, and we would welcome views.

If you wish to offer ideas on factors that could be added to the current formula, or that could replace the current proxies, please provide further details in the comments box below.

	Comments

	It is difficult to answer this without the outcomes of the SEND review and next stage of the consultation.  It is however understood that health have data on children with ASD and as this is one of the highest level of SEND needs identified nationally, this data should be considered. The full SEND review consultation should commence asap as that is key to ensuring that responsibilities covered in the 2014 Act are funded in full and in a fair manner.

It is also key that the promised consultation regarding hospital school funding takes place.



Equalities impact assessment - question 6
Please provide any information that you consider we should take into account in assessing the equalities impact of the proposals for change. 
	Please provide your answer in the box below: 

	It can be argued that the current proposals will be discriminatory on the basis of age and disability.  Age discrimination is mainly due to the additional costs that London boroughs are incurring for 19-25 year olds that does not appear to be reflected across all areas of England. Disability discrimination will potentially be a result of London’s disabled children and young people not getting a reasonable share of the funding.



This report details the DfE consultation on high needs funding from 2022/23.  The Council’s draft response is included. 
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